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BACKGROUND
L OVERVIEW AND SUMMARY OF DECISION.

On July 28, 2010, the Commission received a Complaint filed by Bimsha International
(Bimsha) alleging that respondents Chief Cargo Services, Inc. (Chief Cargo) and Kaiser Apparel,
Inc. (Kaiser) violated section 10(d)(1) of the Shipping Act of 1984 (Shipping Act or Act), 46 U.S.C.
§ 41102(c).2 Section 10(d)(1) provides: “A common carrier, marine terminal operator, or ocean
transportation intermediary may not fail to establish, observe, and enforce just and reasonable

I'The initial decision will become the decision of the Commission in the absence of review
by the Commission. Any party may file exceptions to this decision within twenty-two days of the
date of service. 46 C.F.R. § 502.227.

2 On October 14, 2006, the President signed a bill reenacting the Shipping Act as positive
law. The bill’s purpose was to “reorganiz[e] and restat[e] the laws currently in the appendix to title
46. It codifies existing law rather than creating new law.” H.R. Rep. 109-170, at 2 (2005). Section
10(d)(1) is now codified at 46 U.S.C. § 41102(c). The Commission often refers to provisions of the
Act by their section numbers in the Act’s original enactment, references that are well-known in the
industry. See, e.g., Worldwide Logistics Co., Ltd. — Possible Violations of Sections 10(a)(1) and
10(b)(2) of the Shipping Act of 1984, FMC No. 11-04 (Mar. 30, 2011) (Order of Investigation and
Hearing). I follow that practice in this Initial Decision.



regulations and practices relating to or connected with receiving, handling, storing, or delivering
property.” 46 U.S.C. § 41102(c).?

Bimsha, a manufacturer of garments in Pakistan, retained Chief Cargo, a non-vessel-
operating common carrier (NVOCC) licensed by the Commission, to transport cargo by water from
Pakistan to the United States. There is no dispute as to what happened to the shipments at issue.
On three separate shipments, Chief Cargo released the container to the purchaser of the goods
without requiring presentation of an original bill of lading. Bimsha alleges that it has only received
partial payment for the goods in the first container released and has not been paid anything for the
goods in the second and third containers. Bimsha contends that release of a shipment without
requiring presentation of an original bill of lading violates section 10(d)(1) of the Shipping Act.

Chief Cargo contends that the Commission does not have jurisdiction over Bimsha’s
Complaint, arguing that Bimsha’s claim is no more than a simple contract breach claim, not a
violation of the Shipping Act.

This proceeding raises the issue of whether an NVOCC that releases cargo to a “notify party”
without requiring presentation of an original bill of lading has “fail[ed] to establish, observe, and
enforce just and reasonable regulations and practices relating to or connected with receiving,
handling, storing, or delivering property” in violation of section 10(d)(1). I conclude that an
NVOCC does violate section 10(d)(1) in this circumstance.

The Act provides: “If the complaint is filed within 3 years after the claim accrues, the
complainant may seek reparations for an injury to the complainant caused by the violation.”
46 U.S.C. § 41301(a). Bimsha seeks a reparation award “in the sum of $207,809.74 with interest
costs and legal expenses incurred of $79,331.00 as of June 28, 2011 amounting to the sum of
$287,140.74.” (Bimsha Supp. Briefat 9.) Bimsha does not meet its burden of establishing an actual
injury. Therefore, Bimsha is not entitled to a reparation award or an award of attorney’s fees.
Bimsha is not entitled to an award of costs. I enter an order requiring Chief Cargo to cease and
desist releasing cargo without requiring presentation of an original bill of lading.

Bimsha and Chief Cargo are represented by counsel. Kaiser has not filed an answer or
participated in this proceeding. Bimsha seeks entry of default judgment against Kaiser. Bimsha has

3 The Complaint also alleges that Respondents violated “U.S. Code Title 46 Sec 1(a), Sec
30701(4), 30701(6), 30701(7), 30701(8), Sec 41102(b) . . . (Shipping Act Sec 10(a)(1) .. .), 41301
(sec 11(a) of the Shipping Act), 41302,41203, 41304, 41305, 41309, 305 U.S. Code 49 Sec 80101,
80102, 80103, 80104, 80110, 80111, 80116, 80106.” (Complaint § III.) Some of these sections
cannot be found as cited. The Commission only has jurisdiction over allegations of violations of
the Shipping Act. 46 U.S.C. §§40101-41309. Sections41301-41309 of the Act set forth procedures
for enforcement, not substantive requirements on NVOCCs. The Complaint alleges violation of
section 10(a)(1), but Bimsha does not address this in its briefs. Therefore, I consider it abandoned.
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not established that Kaiser operated as a common carrier, marine terminal operator, or ocean
transportation intermediary on the shipments; therefore, the Complaint against Kaiser is dismissed.

II. PROCEDURAL BACKGROUND.

Chief Cargo responded to Bimsha’s Complaint by filing a motion to dismiss for failure to
state a claim. Relying on Cargo One Inc. v. COSCO Container Lines Co., Ltd., 28 S.R.R. 1635,
1645 (FMC 2000) (Cargo One), Chief Cargo argued that Bimsha could not rebut the presumption
against it that Bimsha’s “claim is no more than a simple contract breach claim.” After the motion
to dismiss was denied, Bimsha Int’l v. Chief Cargo Services, Inc., FMC No. 10-08 (ALJ Oct. 22,
2010) (Memorandum and Order on Motion to Dismiss in Lieu of Answer), Bimsha and Chief Cargo
engaged in discovery.

On June 29, 2011, Bimsha filed its proposed findings of fact, appendix with exhibits, and
opening brief on the merits. Chief Cargo filed its responses on July 29, 2011, and Bimsha its reply
on August 17, 2011. I ordered the parties to appear by telephone on September 28, 2011, for oral
argument on the briefs. Bimsha Int’l v. Chief Cargo Services, Inc., FMC No. 10-08 (ALJ Sept. 27,
2011) (Order to Appear by Telephone for Oral Argument on the Parties’ Briefs). The parties
appeared on September 28, 2011. The argument was recorded and transcribed. See September 28,
2011, Transcript.

I determined that “there are significant gaps in the parties’ legal arguments and evidentiary
support and that as currently constituted, the Commission does not have an adequate record on
which to base a decision. Therefore, the parties must file supplemental proposed findings of fact,
appendices, and briefs.” Bimsha Int’l v. Chief Cargo Services, Inc., FMC No. 10-08 (ALJ Oct. 3,
2011) (Order for Parties to File Supplemental Proposed Findings of Fact, Appendices, and Briefs).
On October 14, 2011, Bimsha filed its opening supplemental brief, proposed findings of fact, and
appendix. Chief Cargo filed its responses on October 28, 2011, and Bimsha its reply on
November 7, 2011. The proceeding is ripe for decision.

DISCUSSION

I. JURISDICTION.

The Shipping Act provides: “A person may file with the . . . Commission a sworn complaint
alleging a violation of this part. . . .” 46 U.S.C. § 41301(a). Pursuant to this provision, the
Commission has jurisdiction over a complaint alleging that a respondent committed an act prohibited
by the Shipping Act. Anchor Shipping Co. v. Alianga Navegagdo E Logistica Ltda., 30 SR.R. 991,
999 (FMC 2006). See also Cargo One, 28 S.R.R. at 1645 (allegations of violations of section
10(d)(1) involving just and reasonable regulations and practices “are inherently related to Shipping
Act prohibitions and are therefore appropriately brought before the Commission”). The complaint
must allege “a violation” of the Act; therefore, a complaint alleging one violation of section 10(d)(1)
would state a claim. Bimsha’s Complaint alleges that on three separate shipments, Chief Cargo and



Kaiser violated section 10(d)(1) by releasing the cargo without requiring the presentation of an
original bill of lading. Therefore, Bimsha’s Complaint states a claim under the Act.

Chief Cargo argues that the Commission does not have subject matter jurisdiction over
Bimsha’s Complaint.

The claim alleged by Bimsha . . . is not properly before the . . . Commission, and
therefore, the Complaint should be dismissed for lack of subject matter jurisdiction.
In the . . . Complaint, Bimsha . . . contends that Respondent released the goods
without obtaining the endorsed bills of lading. The relationship between Bimsha.. ..
and Chief Cargo . . . is governed by the applicable bills of lading, not a services [sic]
contract, and the claim made herein is contractual in that it stems from the
obligations created by the bills of lading.

Bills of lading for the carriage of goods by sea are maritime contracts, and
jurisdiction over maritime contracts is granted to the judicial branch of the federal
government by Article III, Section 2 of the United States Constitution . . .. The
Constitution vests the federal courts with the power to adjudicate “all cases of
admiralty and maritime jurisdiction,” such as the controversy herein. The exercise
of judicial power to redress a party for injuries suffered as a result of an alleged
breach of a bill of lading, and not a services contract, is beyond the subject matter
jurisdiction of the Federal Maritime Commission. Cargo One Inc., 2000 WL
1648961, at *15.

None of Bimsha International’s allegations involve elements peculiar to the
Shipping Act of 1984, and therefore, the . . . Commission should not adjudicate the
action. Cargo One Inc.,2000 WL 1648961, at *14. . .. It is not the purpose of the
... Commission to hear breach of contract claims, even where, as is the case here,
those claims are cloaked in unsubstantiated allegations of violations of the Shipping
Act of 1984.

[Bimsha’s] claim is premised on the obligation of Chief Cargo . . . to meet
certain contractual commitments created through the bills of lading. The claim is a
“breach of contract action[] which section 8(c) [of the Shipping Act of 1984] renders
not properly before the Commission in the absence of evidence offered by
complainant (as the party bearing the burden of proof) that some extraordinary
aspects of the allegation distinguish it substantially from a breach claim.” Cargo
One Inc. v. COSCO Container Lines Co., Ltd., 2000 WL 1648961, at *14 (FM.C.,
Docket No. 99-24, Oct. 31, 2000). Bimsha . . . fails to offer any evidence indicating
that its claim is anything more than an action for breach of contract for money
damages based on bills of lading. [Bimsha’s] claim for damages ought to be brought
in a court of competent jurisdiction. Its Complaint, herein, should be dismissed, as
the . . . Commission lacks subject matter jurisdiction over the matter.



(Chief Cargo July 29, 2011, Reply Brief at 5-7.)

Section 8(c) of the Act on which Chief Cargo relies, now codified at 46 U.S.C. § 40502,
provides: “An individual ocean common carrier or an agreement between or among ocean common
carriers may enter into a service contract with one or more shippers subject to the requirements of
this part.” 46 C.F.R. § 40502(a). The section of the Act at issue in Cargo One on which Chief
Cargo relies states:

Unless the parties agree otherwise, the exclusive remedy for a breach of a service
contract is an action in an appropriate court. The contract dispute resolution forum
may not be controlled by or in any way affiliated with a controlled carrier or by the
government that owns or controls the carrier.

46 C.F.R. § 40502(f) (emphasis added).

Bimsha’s Complaint does not allege that Chief Cargo breached a service contract and, in
fact, Bimsha did not have a service contract with Chief Cargo. (Chief Cargo July 29, 2011, Reply
Brief at 5, quoted supra.) Therefore, section 8(c) does not deprive the Commission of jurisdiction
over Bimsha’s Complaint.

Even if Chief Cargo and Bimsha were parties to a service contract, a claim that Chief Cargo
violated section 10(d)(1) could also “also involve elements peculiar to the Shipping Act.” Cargo
One, 28 S.R.R. at 1645. “[W]e find that the alleged violation[] of section[] . . . 10(d)(1), involving
.. .just and reasonable regulations and practices, [is] inherently related to Shipping Act prohibitions
and [is] therefore appropriately brought before the Commission.” Id. “While section 8(c) provides
that parties to a service contract may agree to arbitrate breach of contract issues, it was not
Congress’ intent that the Commission be barred from adjudicating whether the parties’ conduct
violates the Shipping Act and Commission regulations.” Anchor Shipping v. Alian¢a Navegagao,
30 S.R.R. at 999. Although the Constitution may grant jurisdiction to adjudicate maritime contracts
to the judicial branch, the Shipping Act grants jurisdiction to adjudicate complaints that allege
violations of the Act to the Commission. 46 U.S.C. § 41301(a).

Chief Cargo also contends that the Commission’s jurisdiction does not extend to claims or
causes of action encompassed by other federal legislation.

Bimsha, has asserted, in essence, that Respondent, Chief Cargo, delivered its goods
to the correct Consignee, Rich Kids Jeans Corp., but did so without first obtaining
surrender of the original bills of lading. That conduct is specifically controlled by
the Webb-Pomerene Act of 1918 (46 U.S.C.A. §§ 80101-80116). Specifically,
Petitioner’s assertion is that Chief Cargo is liable under 49 U.S.C.A. § 80111 (a)(1)
which provides: “a common carrier is liable for damages to the person having title
to, or right to possession of, goods when — (1) the carrier delivers the goods to a
person not entitled to their possession unless delivery is authorized under § 80110
(b)(2) or (3) of this title.”? In our case, Petitioner’s assertion is that Chief Cargo
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failed to comply with 49 U.S.C.A. § 80110 (b)(3) which states: “(b) person to whom
goods may be delivered — Subject to Section 80111 of this title, a common carrier
may deliver the goods covered by a bill of lading to — (3) the person in possession
of a negotiable bill if (A) the goods are deliverable to the order of that person; or (B)
the bill has been endorsed to that person or in blank by the consignee or another
endorsee.” 49 U.S.C.A. § 80111(b)(3).

Because the Webb-Pomerene Act of 1918 has specific requirements and
procedures for determining the liability of a common carrier (which there is no
dispute Chief Cargo is), the only proper forum for deciding a claim under the
Webb-Pomerene Act of 1918 is in the appropriate United States District Court which
possess both federal question and admiralty jurisdiction to hear such a dispute.

It is respectfully submitted, that for the Federal Maritime Commission to
exert jurisdiction over a petition where the sole assertion before the Commission is
the claim by Petitioner that it delivered cargo to the common carrier, and that
common carrier delivered the cargo to the correct consignee, but without the
surrender of the original bill of lading, can somehow be a violation of the Shipping
Act of 1984, but not in violation of the Webb-Pomerene Act 1918 is beyond the
realm of possibility. Therefore, the Petition of Bimsha must be dismissed.

(Chief Cargo Supp. Reply Brief at 3-4.)

Irecognize that the Commission does not enforce the Webb-Pomerene Act. See Bimsha Int’l
v. Chief Cargo Services, Inc., FMC No. 10-08 (ALJ Oct. 22, 2010) (Memorandum and Order on
Motion to Dismiss in Lieu of Answer) (“I note that the Commission does not have jurisdiction to
enforce 49 U.S.C. § 80111.”). Chief Cargo does not cite any authority supporting its contention that
an act by a common carrier that may have violated the Webb-Pomerene Act cannot also violate
section 10(d)(1) of the Shipping Act and be sanctioned by the Commission. The initial decision in
this case is based on Chief Cargo’s violation of section 10(b)(1) of the Shipping Act, not the Webb-
Pomerene Act.

I conclude that the Commission has jurisdiction over Bimsha’s Complaint.
II. CONTROLLING LAW AND BURDEN OF PERSUASION.

Bimsha alleges that Respondents violated section 10(d)(1) of the Shipping Act while
carrying Bimsha’s shipments.

Section 10(d)(1) provides: “A common carrier, marine terminal operator, or ocean
transportation intermediary may not fail to establish, observe, and enforce just and reasonable
regulations and practices relating to or connected with receiving, handling, storing, or delivering
property.” 46 U.S.C. § 41102(c). Since section 10(d)(1) governs the activities of common carriers,
marine terminal operators, and ocean transportation intermediaries, to violate section 10(d)(1), an
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entity must be a common carrier, marine terminal operator, or an ocean transportation intermediary
within the meaning of the Act. See Houben v. World Moving Services, Inc., 31 S.R.R. 1400, 1404
n.8 (FMC 2010) (Houben) (“by definition, only a common carrier, ocean transportation intermediary
or marine terminal operator may violate section 10(d)(1)””). Bimsha does not contend that either
Chief Cargo or Kaiser operated as a marine terminal operator, 46 U.S.C. § 40102(14), or as a vessel-
operating common carrier. 46 U.S.C. § 40102(17). Therefore, I need only determine whether either
Chief Cargo or Kaiser operated as an ocean transportation intermediary within the meaning of the
Act.

The Act defines two types of ocean transportation intermediaries: “Ocean freight
forwarders” and “non-vessel-operating common carriers.” 46 U.S.C. § 40102(19). “The term
‘ocean freight forwarder’ means a person that — (A) in the United States, dispatches shipments from
the United States via a common carrier and books or otherwise arranges space for those shipments
on behalf of shippers; and (B) processes the documentation or performs related activities incident
to those shipments.” 46 U.S.C. § 40102(18) (emphasis added). The three shipments at issue were
dispatched from a foreign country fo the United States. Therefore, even if it were proven that Chief
Cargo and Kaiser are licensed by the Commission or operated as unlicensed ocean freight
forwarders, neither Chief Cargo nor Kaiser could have operated as an ocean freight forwarder within
the meaning of the Act on the shipments at issue.

There is no claim that either respondent acted as a marine terminal operator or a vessel-
operating common carrier and an ocean freight forwarder as defined by the Act dispatches shipments
from the United States while the shipments at issue came into the United States. Therefore, as part
of proving that Respondents violated section 10(d)(1), Bimsha must prove that Respondents
operated as NVOCCs on the shipments.

“The term ‘non-vessel-operating common carrier’ means a common carrier that — (A) does
not operate the vessels by which the ocean transportation is provided; and (B) is a shipper in its
relationship with an ocean common carrier.” 46 U.S.C. § 40102(16). To be an NVOCC on a
particular shipment, an entity must meet the Act’s definition of “common carrier” on the shipment.

The term “common carrier” — (A) means a person that — (i) holds itself out to the

general public to provide transportation by water of passengers or cargo between the

United States and a foreign country for compensation; (ii) assumes responsibility for

the transportation from the port or point of receipt to the port or point of destination;

and (iii) uses, for all or part of that transportation, a vessel operating on the high seas

or the Great Lakes between a port in the United States and a port in a foreign

country.

46 U.S.C. § 40102(6).
A complainant alleging that a respondent violated section 10(d)(1) of the Act “has the initial

burden of proof'to establish the[] violation[]. The applicable standard of proof is one of substantial
evidence, an amount of information that would persuade a reasonable person that the necessary
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premise is more likely to be true than to be not true.” AHL Shipping Company v. Kinder Morgan
Liquids Terminals, LLC, FMC No. 04-05, 2005 WL 1596715, at *3 (ALJ June 13, 2005). See
SU.S.C. § 556(d) (“Except as otherwise provided by statute, the proponent of a rule or order has the
burden of proof.”); 46 C.F.R. § 502.155. “[A]s of 1946 the ordinary meaning of burden of proof [in
section 556(d)] was burden of persuasion, and we understand the APA’s unadorned reference to
‘burden of proof” to refer to the burden of persuasion.” Director, Office of Workers’ Compensation
Programs v. Greenwich Collieries, 512 U.S. 267, 276 (1994).

The party with the burden of persuasion must prove its case by a preponderance of the
evidence. Steadman v. SEC, 450 U.S. 91, 102 (1981). “[W]hen the evidence is evenly balanced,
the [party with the burden of persuasion] must lose.” Greenwich Collieries, 512 U.S. at 281. Itis
appropriate to draw inferences from certain facts when direct evidence is not available, and
circumstantial evidence alone may even be sufficient; however, such findings may not be drawn
from mere speculation. Waterman Steamship Corp. v. General Foundries, Inc., 26 SR.R. 1173,
1180 (ALJ 1993), adopted in relevant part, 26 S.R.R. 1424 (1994).

III. EXHIBITS.
The Administrative Procedure Act (APA) provides:

Any oral or documentary evidence may be received, but the agency as a matter of
policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious
evidence. A sanction may not be imposed or rule or order issued except on
consideration of the whole record or those parts thereof cited by a party and
supported by and in accordance with the reliable, probative, and substantial evidence.

5U.S.C. § 556(d). Commission Rule 156 provides:

In any proceeding under the rules in this part, all evidence which is relevant,
material, reliable and probative, and not unduly repetitious or cumulative, shall be
admissible. All other evidence shall be excluded. Unless inconsistent with the
requirements of the Administrative Procedure Act and these Rules, the Federal Rules
of Evidence, Public Law 93-595, effective July 1, 1975, will also be applicable.

46 C.F.R. § 502.156.
Relying on these provision, the Commission has stated.

Consistent with guidelines set out in the APA and Commission rules governing the
admission of evidence, “[i]n comparison with court trials, administrative
adjudications generally are governed by liberal evidentiary rules that create a strong
presumption in favor of admitting questionable or challenged evidence.” Ernest
Gellhorn & Ronald M. Levin, Administrative Law and Process 255 (4th ed. 1997).
In administrative proceedings, “[a]n agency Administrative Law Judge (ALJ) should
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admit all relevant and arguably reliable evidence and then should determine the
relative probative value of the admitted evidence when . . . [he] writes . . . [his]
findings of fact.” Kenneth Culp Davis & Richard J. Pierce, Jr., 2 Administrative Law
Treatise § 10.1, p.117 (3d ed. 1994).

EuroUSA Shipping, Inc., Tober Group, Inc., and Container Innovations, Inc., — Possible Violations
of Section 10 of the Shipping Act of 1984 and the Commission’s Regulations at 46 C.F.R. § 515.27,
31 S.R.R. 540, 547 (FMC 2008).

When it filed its opening brief dated June 28, 2011, Bimsha submitted an appendix
containing Exhibits A through F.1,F.2, and F.3.* Exhibit A contains documents purportedly related
to the May 2009 shipment, Exhibit B contains documents purportedly related to the June 2009
shipment, and Exhibit C contains documents purportedly related to the August 2009 shipment.
Exhibit D contains three documents entitled “Commercial Invoice.” Exhibit E is a letter dated 23
September 2008 on Chief Cargo stationery to M.R. Group, Attn Athar Baig, Re Kaiser Apparel, and
signed by Edmond Yau, President. Exhibit F.1 is a letter dated June 7, 2011, on Soneri Bank
stationery “To whom it may concern.” Exhibit F.2 is an invoice in the amount of US$ 3650.00
issued 16/05/2011 (May 16, 2011) by Smart Holidays (Pvt.) Ltd. to Bimsha and a second invoice
in the amount of US$ 4500.00 issued 08/11/2009 (November 8,2009) by Smart Holidays (Pvt.) Ltd.
to Bimsha. Exhibit F.3 is a bill from Bimsha’s counsel for legal services rendered.

In its response to Bimsha’s opening brief, Chief Cargo contended: “Complainant’s
Appendix consists of unauthenticated documents and contains no testimonial evidence either laying
a foundation for the admission of such documents or independently substantiating the alleged
violations by Respondent.” (Chief Cargo July 29, 2011, Reply Brief at 1.)

On August 15,2011, Bimsha submitted Exhibits 1 through 4 with its reply to Chief Cargo’s
brief. Reply Exhibit 1 is a copy of Chief Cargo’s brief in reply to Bimsha’s original brief. Reply
Exhibit 2 is a copy of Bimsha Int’l v. Chief Cargo Services, Inc., FMC No. 10-08 (ALJ Oct. 22,
2010) (Memorandum and Order on Motion to Dismiss in Lieu of Answer). Reply Exhibit 3
(identified as Exhibit 4 in Bimsha’s Reply Brief at 6) consists of pages 15 and 16 of the deposition
of “Claimant’s witness, Mr. Adeeb.” (Bimsha Reply Brief at 7.) Reply Exhibit 4 (identified as
Exhibit 3 in Bimsha’s Reply Brief at 6) is a second copy of Bimsha Exhibit E. Bimsha did not reply
to the contention Chief Cargo stated in its brief that Bimsha had not established a foundation for the
admission of Bimsha’s exhibits.

During the September 28, 2011, argument, Chief Cargo reiterated its objection to the
admission of the exhibits submitted by Bimsha with the exception of the three bills of lading.

* The Order to submit an appendix with the brief states: “The pages of the appendix shall be
numbered sequentially and secured in a three-ring binder.” Bimsha Int’l v. Chief Cargo Services,
Inc., FMC No. 10-08, Order at 3 (ALJ Dec. 3,2010) (December 3, 2010 Procedural Order). Neither
party complied with this requirement.



JUDGE GUTHRIDGE: Okay. Mr, Mr. Perrone [counsel for Chief Cargo], do you
have any objection to admission of any of these documents as —

[Chief Cargo Counsel]: Ido, Your Honor. None of them have a foundation. With
the exceptions of the bills of lading, which we’ve already admitted to, which don’t
have any amounts on them, none of the documents have a foundation that Mr.
Schwartz [counsel for Bimsha] has referred to.

Sept. 28,2011, Transcript at 42-43. The need for a foundation for admission of the documents was
discussed at length in the argument.

JUDGE GUTHRIDGE: I'm looking, I’m looking at Exhibit A attached to your July
1 submission. The first page is a Soneri Bank document of some sort that has no
foundation. The second page —

[Bimsha Counsel]: Those are banking, those are banking receipts.

JUDGE GUTHRIDGE: But there’s no foundation for it. They’re hearsay, aren’t
they?

[Bimsha Counsel]: I don’t know that they are hearsay because they refer to the
goods.

JUDGE GUTHRIDGE: They’re documents. They’re out of court declarations that
you’re offering to prove the truth of something. They’re hearsay. Now, they might
made — they might be business records and might be admissible under the business,
under 8036.

[Bimsha Counsel]: Well, that’s what there are.

JUDGE GUTHRIDGE: Where’s your foundation? Where’s your foundation for
those, for admission of that?

[Bimsha Counsel]: My client obtained those records from the bank. Those are the
bank receipts.

JUDGE GUTHRIDGE: Where in your submission does it tell me that?

[Bimsha Counsel]: I’m not —

> This is a reference to Federal Rule of Evidence 803(6) governing admissibility of records
of regularly conducted activity as an exception to the hearsay rule.
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JUDGE GUTHRIDGE: Where’s the evidence establishing that those documents are
business records?

[Bimsha Counsel]: I think those documents were issued by the bank referring to
different shipments involved in the claim, and we attached them to show the court
that the bank was waiting to get payment.

JUDGE GUTHRIDGE: But, have you, have you established a foundation for their
admissibility?

[Bimsha Counsel]: No, other than obtaining the documents from the bank that we
attached, I don’t know how or what foundation was made to establish that, but —

JUDGE GUTHRIDGE: Okay.

[Bimsha Counsel]: — that really is underlying the claim and who’s supposed to get
the payment.

JUDGE GUTHRIDGE: Right, I understand. That’s why you’re offering them —
you’re offering them to prove a part of your case.

[Bimsha Counsel]: That’s right.

JUDGE GUTHRIDGE: And, I’m - and I’m asking what establishes the foundation
for their admissibility?

[Bimsha Counsel]: My client offered that as documents he received or they received
from the bank attaching it to the, the claimant’s documents establishing the claim.

JUDGE GUTHRIDGE: Where does it say that in this record?

[Bimsha Counsel]: I think he made that claim as part of the exhibits attached in the
claim document that was originally filed in June of 2010.

JUDGE GUTHRIDGE: Okay. In your proposed findings of fact, do you designate
a place in the record where I can find that?

[Bimsha Counsel]: I don’t think it was in the claim, but I can check. I can look, I
can look to give you that answer.

Sept. 28, 2011, Transcript at 30-33. See also Sept. 28, 2011, Transcript at 29-37; 38-44; 54; 77

(“But, there are some evidentiary problems that you have, Mr. Schwartz, that certainly aren’t, aren’t
met by what you submitted”). At the conclusion of the hearing, the following colloquy occurred:
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JUDGE GUTHRIDGE: Okay. Mr. Schwartz.
[Bimsha Counsel]: Yes.

JUDGE GUTHRIDGE: I hope you’ve paid attention to what I’ve talked about about
foundation and —

[Bimsha Counsel]: Yes.

JUDGE GUTHRIDGE: — what the December 3 order contemplates that you’d be
filing on this

[Bimsha Counsel]: Yes. Yes. I shall, I shall obey.
Sept. 28, 2011, Transcript at 83.

On October 3, 2011, I issued an order requiring the parties to file supplemental proposed
findings of fact, appendices, and brief. Bimsha Int’l v. Chief Cargo Services, Inc., FMC No. 10-08
(ALJ Oct. 3,2011) (Order for Parties to File Supplemental Proposed Findings of Fact, Appendices,
and Briefs). Bimsha included most of the documents submitted with its original Appendix and its
Reply Appendix as exhibits with its Supplemental Brief dated October 14, 2011, this time
identifying the exhibits submitted by number instead of letter. Original Appendix Exhibit A is
Supplemental Appendix Exhibit 3; Original Appendix Exhibit B is Supplemental Appendix Exhibit
4; Original Appendix Exhibit C is Supplemental Appendix Exhibit 5; the three pages in Original
Appendix Exhibit D are included in Supplemental Appendix Exhibits 3,4, and 5; Original Appendix
Exhibit E and Reply Exhibit 4 are Supplemental Appendix Exhibit 2; Original Appendix Exhibits
F.1,F.2,and F.3 are Supplemental Appendix Exhibit 6; Reply Exhibit 2 is Supplemental Appendix
Exhibit 1. Supplemental Appendix Exhibit 7, not submitted as an exhibit with the original appendix,
is a document entitled MOU — Payment Commitment For Bimsha dated November 13, 2009.
Supplemental Appendix Exhibit 8, not submitted as an exhibit with the original appendix, is the
transcript of the June 3, 2011, deposition of John Lam testifying for Chief Cargo.

Bimsha submitted two more exhibits with its Supplemental Reply Brief. Supplemental
Reply Exhibit 9 is a copy of the Order requiring the parties to file supplemental papers. Bimsha Int’l
v. Chief Cargo Services, Inc., FMC No. 10-08 (ALJ Oct. 3, 2011) (Order for Parties to File
Supplemental Proposed Findings of Fact, Appendices, and Briefs). Supplemental Reply Exhibit 10
is General Accounting Office Report No. 74-178, Clarifying Webb-Pomerene Act Needed to Help
Increase U.S. Exports (Aug. 22, 1973).

Bimsha submitted at least two copies of most of the documents that it relies on as exhibits.
To reduce confusion that could be generated by admission of two copies of the same exhibits, and
because Bimsha’s second set of exhibits includes additional exhibits, ] DO NOT ADMIT as
evidence in this proceeding Bimsha’s Exhibits A through F.3 submitted with Bimsha’s original brief,
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all of which were also submitted with Bimsha’s supplemental brief, as they are unduly repetitious
or cumulative.

With regard to the exhibits submitted by Bimsha on August 15, 2011, Reply Exhibit 1 is a
copy of Chief Cargo’s brief in reply to Bimsha’s original brief. I do not admit Reply Exhibit 1 as
it is unduly repetitious or cumulative. Furthermore, the argument of Chief Cargo’s counsel is not
evidence. Reply Exhibit 2 is a copy of Bimsha Int’l v. Chief Cargo Services, FMC No. 10-08 (ALJ
Oct. 22, 2010) (Memorandum and Order on Motion to Dismiss in Lieu of Answer) and is identical
to Exhibit 2 in the Supplemental Appendix. I do not admit Reply Exhibit 2 as it is unduly repetitious
or cumulative. Bimsha Reply Exhibit 3 (identified as Exhibit 4 in Bimsha’s Reply Brief at 6)
consists of pages 15 and 16 of the deposition of “Claimant’s witness, Mr. Adeeb.” (Bimsha Reply
Brief at 6.) Reply Exhibit 3 is admitted into evidence. Bimsha Reply Exhibit 4 (identified as
Exhibit 3 in Bimsha’s Reply Brief at 6) is identical to Supplemental Exhibit 2. I do not admit Reply
Exhibit 4 as it is unduly repetitious or cumulative.

Despite the discussion in the September 28, 2011, argument about the need for a foundation
for the exhibits and the statement of Bimsha’s counsel that “I shall obey,” Bimsha did not even
attempt to establish a foundation for most of its exhibits. Chief Cargo reiterated its objection in its
Supplemental Brief: “Complainant’s Supplemental Appendix, like its original submission, consists
of nothing more than unauthenticated documents and contains no testimonial evidence either laying
a foundation for the admission of such documents or independently substantiating the alleged
violations by Respondent.” (Chief Cargo Supp. Briefat 2.) Bimsha did not address Chief Cargo’s
contention or attempt to establish a foundation in its supplemental reply brief.

Upon consideration of the foregoing, I make the following rulings on Bimsha Supp.
Exhibits 1 through 10 submitted with Bimsha’s supplemental brief and supplemental reply brief:

Bimsha Supp. Exhibit 1 Bimsha Int’lv. Chief Cargo Services, Inc., FMCNo. 10-08 (ALJ Oct.
22,2010) (Memorandum and Order on Motion to Dismiss in Lieu of
Answer).
RULING:
I take official notice of this Commission record. 46 C.F.R. § 502.226.
Bimsha Supp. Exhibit 2 Letter dated 23 September 2008 on Chief Cargo stationery to M.R.

Group, Attn Athar Baig, Re Kaiser Apparel, and signed by Edmond
Yau, President.

RULING:

Bimsha Supp. Exhibit 2 is admitted as an admission of Chief Cargo. Fed. R. Evid. 801(d)(2).
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Bimsha Supp. Exhibit 3 A. Copy of Bill of Lading CC-586-003 NYK
B. Bill of Exchange for Shipment
C. Commercial Invoice for Shipment
D. Packing List for Shipment
E. Inspection Certificate for Shipment
F. Certificate of Origin for Shipment
G. Mixed Carton Details
H. Partial payment receipts from Soneri (Claimant’s) Bank

RULING:

Bimsha Supp. Exhibit 3.A is the Chief Cargo bill of lading for the May 8, 2009, shipment.
Chief Cargo concedes that it issued the bills of lading. Sept. 28, 2011, Transcript at 42-43. Bimsha
Supp. Exhibit 3.A is admitted.

The admissibility of Bimsha Supp. Exhibits 3.B through 3.H was questioned by Chief Cargo
in its reply to Bimsha’s opening brief and in its reply to Bimsha’s supplemental brief. The need to
establish a foundation for Bimsha’s exhibits (not all of which were created by either Bimsha or
Chief Cargo) was discussed extensively in the argument on September 28, 2011. I conclude from
Bimsha’s failure to attempt to establish a foundation for Bimsha Supp. Exhibits 3.B through 3.H in
its four opportunities to establish a foundation, three of which occurred after Bimsha was put on
notice by Chief Cargo’s brief that the admissibility of the documents was in question and two of
which occurred after the September 28, 2011, discussion of the need for a foundation, that the
documents are not reliable.® Therefore, Bimsha Supp. Exhibits 3.B through 3.H are excluded
pursuant to the APA and Commission Rule 156. 5 U.S.C. § 556(d); 46 C.F.R. § 502.156.

Bimsha Supp. Exhibit 4 A. Copy of Bill of Lading CC-592-003 NYK
B. Bill of Exchange for Shipment
C. Commercial Invoice for Shipment
D. Packing List for Shipment
E. Inspection Certificate for Shipment
F. Certificate of Origin for Shipment
G. Mixed Carton Details

RULING:

Bimsha Supp. Exhibit 4.A is the Chief Cargo bill of lading for the June 17, 2009, shipment.
Chief Cargo concedes that it issued the bills of lading. Sept. 28,2011, Transcript at 42-43. Bimsha
Supp. Exhibit 4.A is admitted.

¢ During the deposition of Chief Cargo’s representative, he was asked a number of questions
about what appears to be these documents. (Bimsha Supp. Exhibit 8 (Transcript of Chief Cargo
deposition June 3, 2011, at 6-12; 17).) The witness had never seen them.
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The admissibility of Bimsha Supp. Exhibits 4.B through 4.G was questioned by Chief Cargo
in its reply to Bimsha’s opening brief and in its reply to Bimsha’s supplemental brief. The need to
establish a foundation for Bimsha’s exhibits (not all of which were created by either Bimsha or
Chief Cargo) was discussed extensively in the argument on September 28, 2011. I conclude from
Bimsha’s failure to attempt to establish a foundation for Bimsha Supp. Exhibits 4.B through 4.H in
its four opportunities to establish a foundation, three of which occurred after Bimsha was put on
notice by Chief Cargo’s brief that the admissibility of the documents was in question and two of
which occurred after the September 28, 2011, discussion of the need for a foundation, that the
documents are not reliable. Therefore, Bimsha Supp. Exhibits 4.B through 4.G are excluded
pursuant to the APA and Commission Rule 156. 5 U.S.C. § 556(d); 46 C.F.R. § 502.156.

Bimsha Supp. Exhibit 5 A. Copy of Bill of Lading CC-598-001 NYK
B. Commercial Invoice for Shipment
C. Packing List for Shipment
D. Inspection Certificate for Shipment
E. Certificate of Origin for Shipment
F. Mixed Carton Details

RULING:

Bimsha Supp. Exhibit 5.A is the Chief Cargo bill of lading for the June 17, 2009, shipment.
Chief Cargo concedes that it issued the bills of lading. Sept. 28,2011, Transcript at 42-43. Bimsha
Supp. Exhibit 5.A is admitted.

The admissibility of Bimsha Supp. Exhibits 5.B through 5.F was questioned by Chief Cargo
in its reply to Bimsha’s opening brief and in its reply to Bimsha’s supplemental brief. The need to
establish a foundation for Bimsha’s exhibits (not all of which were created by either Bimsha or
Chief Cargo) was discussed extensively in the argument on September 28, 2011. I conclude from
Bimsha’s failure to attempt to establish a foundation for Bimsha Supp. Exhibits 5.B through 5.H in
its four opportunities to establish a foundation, three of which occurred after Bimsha was put on
notice by Chief Cargo’s brief that the admissibility of the documents was in question and two of
which occurred after the September 28, 2011, discussion of the need for a foundation, that the
documents are not reliable. Therefore, Bimsha Supp. Exhibits 5.B through 5.F are excluded
pursuant to the APA and Commission Rule 156. 5 U.S.C. § 556(d); 46 C.F.R. § 502.156.

Bimsha Supp. Exhibit 6 A. Soneri Bank Charges
B. Claimant’s Travel Expenses to obtain collection
C. Claimant’s Legal Expenses

RULING:
The admissibility of Bimsha Supp. Exhibit 6.A through 6.C was questioned by Chief Cargo

in its reply to Bimsha’s opening brief and in its reply to Bimsha’s supplemental brief. The need to
establish a foundation for Bimsha’s exhibits was discussed extensively in the argument on
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September 28, 2011. I conclude from Bimsha’s failure to attempt to establish a foundation for
Bimsha Supp. Exhibits 6.A and 6.B in its four opportunities to establish a foundation, three of which
occurred after Bimsha was put on notice by Chief Cargo’s brief that the admissibility of the
documents was in question and two of which occurred after the September 28, 2011, discussion of
the need for a foundation, that the documents are not reliable. Therefore, Bimsha Supp. Exhibits
6.A and 6.B are excluded pursuant to the APA and Commission Rule 156. 5 U.S.C. § 556(d);
46 C.F.R. § 502.156.

Bimsha Supp. Exhibit 6.C is a statement of Bimsha’s attorney’s fees and costs dated June
28,2011. Commission Rule 254 provides that petitions for attorney’s fees are normally filed after
a reparation award becomes final. See Tienshan, Inc. v. Tianjin Hua Feng Transport Agency Co.,
Ltd., 31 S.R.R. 1831, 1847 (ALJ 2011), notice not to review (FMC Apr. 12,2011). Bimsha Supp.
Exhibit 6.C is not relevant at this point in the proceeding. Therefore, Bimsha Supp. Exhibit 6.C is
excluded pursuant to the APA and Commission Rule 156. 5 U.S.C. § 556(d); 46 C.F.R. § 502.156.

Bimsha Supp. Exhibit 7 MOU - Payment Commitment For Bimsha dated November 13,
2009.

RULING:

Bimsha Supp. Exhibit 7 is identical to Chief Cargo Exhibit 2 submitted with its reply to
Bimsha’s original brief. As both parties seek admission of the exhibit, Bimsha Supp. Exhibit 7 is
admitted.

Bimsha Supp. Exhibit 8 Transcript of Chief Cargo deposition taken June 3, 2011.
RULING:

Bimsha Supp. Exhibit 8 is admitted.
Bimsha Supp. Reply Exhibit 9 Bimsha Int’l v. Chief Cargo Services, Inc., FMC No. 10-08

(ALJ Oct. 3, 2011) (Order for Parties to File Supplemental
Proposed Findings of Fact, Appendices, and Briefs).

RULING:
I take official notice of this Commission record. 46 C.F.R. § 502.226.
Bimsha Supp. Reply Exhibit 10  General Accounting Office Report No. 74-178, Clarifying

Webb-Pomerene Act Needed to Help Increase U.S. Exports
(Aug. 22, 1973).
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RULING:

I take official notice of this federal government report and admit it into evidence. 46 C.F.R.
§ 502.226.

Chief Cargo submitted two exhibits with its reply to Bimsha’s original brief.

Chief Cargo Exhibit 1 Excerpts from transcript of deposition of Bimsha, June 2, 2011.

RULING:
Chief Cargo Exhibit 1 is admitted.

Chief Cargo Exhibit 2 MOU - Payment Commitment For Bimsha dated November 13,
2009.

RULING:

Chief Cargo Exhibit 2 is identical to Bimsha Supp. Exhibit 7 submitted with Bimsha’s
supplemental brief. As both parties seek admission of the exhibit, Chief Cargo Exhibit 2 is admitted.

IV. FINDINGS OF FACT.]

The facts of this case are fairly straightforward. Bimsha is in the business of
manufacturing garments in Pakistan. I take official notice that Chief Cargo is licensed by the
Commission as an NVOCC, with FMC Lic. No. 014365. See FMC OTI list,
http://www2.fmc.gov/oti/OTIList NVO_TradeNames.aspx, last visited Dec. 9,2011. Sinceat least
September 23, 2008, Bimsha has used Chief Cargo as an NVOCC when shipping goods from
Pakistan to the United States. Bimsha is a shipper within the meaning of the Shipping Act on all
three shipments. (Bimsha Supp. Exhibits 3.A,4.A, and 5.A.) See46 U.S.C. § 40102(22) (“The term
‘shipper’ means — (A) a cargo owner; [or] (B) the person for whose account the ocean transportation
of cargo is provided. . . .”).

Kaiser, which has not responded to the Complaint and has not mounted a defense, is
identified on the relevant bills of lading as a party also to be notified when the cargo arrived at its
port of discharge. Kaiser is located at the same address as Chief Cargo: 175-41 148th Road,
Jamaica, New York, New York 11434. (Bimsha Supp. Exhibits 3.A, 4.A, and 5.A.) I take official

7 To the extent any finding of fact may be deemed a conclusion of law, it should be
considered a conclusion of law. Similarly, to the extent any conclusion of law may be deemed a
finding of fact, it should be considered a finding of fact. Any fact proposed by a party the substance
of which is not discussed in this decision is considered irrelevant or not supported by the evidence
cited.
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notice of the absence of any Commission record indicating that Kaiser Apparel, Inc., is licensed by
the Commission as an NVOCC, see http://www?2.fmc.gov/oti/OTIList NVO_TradeNames.aspx,
last visited Dec. 9, 2011, an ocean freight forwarder, see
http://www2.fmc.gov/oti/OTIList FF_TradeNames.aspx, last visited Dec. 9, 2011,
or registered as a vessel-operating common carrier, see
https://www2.fmc.gov/FMC1Users/scripts/ExtReports.asp?tariffClass=vocc, last visited Dec. 9,
2011. Bimsha does not allege that Kaiser operated as a vessel-operating common carrier or marine
terminal operator.

In May 2009, Bimsha shipped the first of the three shipments at issue. On May 8, 2009,
Chief Cargo issued Chief Cargo bill of lading number CC-586-003-NYK for container number
UACU-821388-5. The bill of lading identifies Bimsha as the shipper; Soneri Bank Ltd. as the
consignee; Rich Kids Jean Corp. (Rich Kids Jeans) as the notify party; Karachi, Pakistan, as the
place of receipt and port of loading; New York USA as the port of discharge and final destination;
Kaiser as an “Also Notify Party;” and indicates the goods were shipped on board on 08 May 2009.
M.R. Traders (Pvt) Ltd., signed the bill as agent for Chief Cargo. (Bimsha Supp. Exhibit 3.A.)

Counsel for Bimsha questioned the representative of Chief Cargo about release of container
number UACU-821388-5.

[Bimsha counsel].  In the case of the first shipment in the claim, do you know
whether the goods were released?

A. Yes, it was released.
[Bimsha counsel].